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December 9, 2019

Office of the Comptroller of the Currency
Federal Deposit Insurance Corporation
Farm Credit Administration

Board of Governors of the Federal Reserve
I'ederal Housing Finance Agency

Re:  Margin and Capital Requirements for Covered Swap Entities — Office of the
Comptroller of the Currency (RIN: 1557-AEG69); Board of Governors of the Federal
Reserve (RIN: 7100-AF62); Federal Deposit Insurance Corporation (RIN: 3064-AF08);
Farm Credit Administration (RIN: 3052-AD38); Federal Housing Financing Agency
(RIN: 2590-AB03)’

Dear Sirs and Madams:

The Asset Management Group of the Securities Industry and Financial Markets Association
(“AMG” or “SIFMA AMG”) and the American Council of Life Insurers (“ACLI” togethet, the
“Associations”) * appreciate the opportunity to provide comments to the Office of the Comptroller
of the Currency, Board of Governors of the Federal Reserve, Federal Deposit Insurance Corporation,
I'arm Credit Administration, and Federal Housing Financing Agency (the “Prudential Regulators™)
on the Proposal. The Associations are supportive of the amendments in the Proposal that would
incorporate the recent Basel Committee on Banking Supervision and the International Organization
of Sccuritics Commissions” (“BCBS-IOSCO”) statements on documentation and extending the
implementation of the remaining phases of the initial margin requirements for non-centrally cleared
derivatives (“UMRs”). The Associations are also supportive of the proposed rules on relief for
IBORs transitions and portfolio compression exercises. While the changes in the Proposal serve to
codify helpful relief for the implementation of the UMR Rules, these changes alone will not remediate
the substantial challenges faced by asset managers, their clients, and life insurers as they implement
the UMR during the final phases of the implementation schedule, and therefore, we believe further
changes are necessary to account for the scoping and implementation challenges faced by asset
managers their clients, and life insurers.

The Associations appreciate the commitment of the Prudential Regulators to ensure a robust
and workable uncleared margin framework. The Prudential Regulators” current review of the margin
framework 1s well-timed given the challenges that have arisen as asset managers, their clients, and life

! Margin and Capital Requirements for Covered Swap Entities, 84 Fed. Reg. 59970 (November 7, 2019), available at
https:/ /www.fdic.gov/news/board /2019/2019-09-17 -notice-dis-b-fr.pdf (the “Proposal”).
2 See Appendix 1 for descriptions of SIPMA AMG and ACLL
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insurers have begun preparations for the final stages of the implementation schedule. In response to
these challenges, both AMG and ACLI recently submitted letters to global regulators on the remaining
stages of the initial margin phase-in, and have continued to provide feedback to the Prudential
Regulators. * The Associations continue to have significant concerns with respect to the scoping of
the UMR and implementation issues that are specific to asset managers. T'o solve for the various
challenges posed by the UMR, in addition to the relief afforded in the Proposal, the Associations
propose certain scoping and implementation solutions for which we believe will allow for a more
orderly implementation of the UMR. A summary of these solutions is provided below.

Scoping Issues and Potential Solutions:

1. Address Burdensome Daily Calculation of Initial Margin by Allowing Annual Calculation
of Initial Margin and/or Six-Months Grace Period for Documentation: Under the current
regime, once an asset managet’s client has crossed the final two thresholds for initial margin phase-
in, $50 billion and $8 billion notional, the asset manager and swap dealers must monitor and
calculate the potential initial margin (“IM”) amounts daily even in circumstances where the
account is not near the $50 million threshold (“IM Threshold”). ‘The types of market participants
captured in these final phases, large in number compared to prior phases (around 700 entities and
7,000 relationships) and presenting collectively a small percentage of outstanding notional
amounts (around 11% of the AANA across all phases), has resulted in a number of in-scope
market participants that do not always exceed the $50 million counterparty threshold.* As such,
this daily obligation applied to market participants is overly burdensome, in particular those with
smaller AANA calculations closer to $8 billion. This challenge is exacerbated for a beneficial owner
with multiple sepatately managed accounts through multiple asset managers (“SMA”), where an
asset manager only has knowledge of the derivatives trading it engages in on behalf of an SMA
client and does not have transparency into other derivative trading by the SMA client (either
dircctly or through other asset managers). While the proposed guidance on documentation in the
Proposal is helpful for some relationships, there remains many clients (both funds and SMAs) that
would incur significant burdens and costs to daily monitor their accounts and may suffer trading
disruptions, requirements to terminate or novate trades, negative performance, and more
importantly, the inability to implement prudent risk and portfolio management if the IM
Threshold is near or exceeds $50 million. In order to mitigate these concerns, the Associations
are offering the following proposed solutions:

o Permit the calculations of the $50 million IM threshold to be done annually, rather than
daily, using the same measurement period that is used for performing AANA calculations.

o Provide at least a 6-months grace period for firms, following notice from the applicable
swap dealer that aggregate IM [for a client] required to be exchanged under the regulations
equals or exceeds the IM threshold, to complete the necessary documentation and system
set-ups to be complaint with the UMR.

3 See SIFMA AMG Comment Letter, Margin Requirements for Non-Centrally Cleared Derivatives — Remaining Stages of Initial
Margin Phase-1n, September 13, 2019, available at https://www sifma.org/wp-content/uploads/2019/09/SIFMA-AMG-L.ctter-on-
the-Margin-Requirements-for-Non-Centrally-Cleared-Derivatives-1'inal-9-13-19.pdf (the “AMG Letter”).
4 Richard Iaynes, Madison Lau, and Bruce Tuckman, Initial Margin Phase 5 (October 24, 2018), available at
https:/ /www.cfte.gov/sites/default/ files/ About/Economic%20Analysis/ Initial %620Margin%20Phase%205%20v5 _ada.pdf.
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Such an interpretation would be consistent with BCBS-IOSCO?® standards and the Prudential
Regulators’ recognition of seeded funds in the Volcker Rule.®

Absent any changes to the AANA consolidation requirements for seeded funds under the
existing UMRs, it may become prohibitively expensive for newly seeded funds to use derivatives
ot I'X because of the mandatory IM requirements that they may be subject to and the resulting
substantial costs on returns for investors. This would not be due to the sceded fund’s individual
swap activity presenting any systemic risk, but solely as a result of the UMR requirement to
aggregate its AANA calculations with a sponsor or commonly consolidated entities that may have
material swaps cxposures, despite those entities having neither transparency as to, nor control
over, the sceded fund’s trading. In addition, given the disparity between the 1EU’s approach and
other jurisdictional requirements, U regulated funds may choose to only trade with EU dealers
and thus, this may result in a shift in liquidity and a competitive disadvantage for US and other
markets as some market participants take advantage of the regulatory arbitrage opportunities.

4. GAAP Accounting Analysis for Certain Privately-Run Entities: Certain privately-run entitics,
including non-public and mutual insurance companies, do not routinely perform GAAP
accounting analysis on their enterprises. For example, non-public and mutual insurance companies
are subject to statutory accounting standards. For these entitics, it is a significant expense to
perform GAAP accounting analyses for the limited purpose of determining whether an entity’s
investment and use of uncleared over-the-counter derivatives is subject to initial margin solely as
a result of the combined over-the-counter derivatives activity of such entity together with other
entities that wowld be consolidated under a GAAP analysis. This analysis is not a one-time event,
but is required on an ongoing basis as new entities are formed or merged into other
entitics. Certain industry participants would accordingly like to engage with regulators to
determine if an alternative approach may be available for companies that are not otherwise
required to perform GAAP accounting analysis (or, depending on the jurisdiction, IFRS).

Implementation Issues and Potential Solutions:

[. Use of Money Market Funds (“MMFs”): The current definition of forms of eligible margin
contains restrictive language that would broadly disqualify many (if not most) MMUs currently
used by asset managers, specifically, the limitation that “the [money market| fund’s asscts may not
be transferred through securities lending, securities borrowing, repurchase agreements, reverse
repurchase agreements or other similar means”’. As further noted in the AMG Letter, we believe

5 BCBS-TOSCO Margin Requirements for Non-Centrally Cleared Derivatives (March 2015), available at
https:/ /www.bis.org/bebs/publ /d317.pdf. (See Footnote #10, stating “Investment funds that are managed by an investment advisor
are considered distinct entities that are treated separately when applying the threshold as long as the funds are distinet legal entities

that are not collateralised by or are otherwise guaranteed or supported by other investment funds or the investment advisor in the
event of fund insolvency or bankruptey.”)
6 See the AMG Letterat 7.
712 CI'R 237.6 (CI'TC eligible collateraly; 12 CFR 237.7 (CFTC segregation of collateral); 12 CI'R 45.6 (Comptroller of Currency
cligible collateral); 12 CFR 45.7 (Comptroller of Currency segregation of collateral); 12 CFR 237.6 {Iederal Reserve cligible collateral);
12 CFR 237.7 (Federal Reserve segregation of collateral); 12 CIFR 349.6 (FDIC cligible collateral) 12 CIR § 349.7 (FFDIC segregation
of collateraly; 12 CRT 624.6 (FCA eligible collateral); 12 CIR 624.7 (FCA segregation of collateral); 12 CFR 1221.6 (FHIFA eligible
collateral); 12 CEFR 1221.7 (FIHEA segregation of collateral).
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I11.

IV.

Letter No. 19-16, published on July 9, 2019, that provides guidance on the documentation requirement
for initial margin.

Proposed Rule on Interbank Offered Rates; Portfolio Compression Exercises, and Other
Life Cycle Events

The Associations are generally supportive of the agencies’ proposal to amend the Swap Margin
Rule to preserve the legacy status of a non-cleared swap after a covered swap entity replaces certain
reference rates, and swaps that are subject to portfolio compression exercises, and other life cycle
events.

While the Associations’” members do not have specific additions to the proposed list of Interbank
Offered Rates (“IBORs”) outlined in the Proposal, we're appreciative of the agencies’ recognition of
certain reference rates, as well as, the agencies’ proposal to also allow for a more forward-looking
standard “designed to encourage covered swaps entities to resolve critical uncertaintics before an
interest rate benchmark is discontinued, or loses its market relevance. . .’ By providing for a flexible
standard in addition to including specific reference rates, market participants would be afforded the
ability to mitigate issues relating to problematic reference rates prior to any market disruptions.

Non-Cleared Swaps Between Covered Swaps Entities and an Affiliate

The Associations are supportive of the proposal to exempt transactions between CSlis and an

affiliate for the mitial margin requirements.

We appreciate your consideration of this letter and look forward to discussions that will

address the issues raised. Please do not hesitate to contact Jason Silverstein, at jsilverstein@sifma.org
or at +1-212-313-1176, or Carl Wilkerson, at catlwilkerson(@acli.com, or at +1-202-624-2118.

Sincerely,

Jason Silverstein, Iisq. Carl Wilkerson

Asset Management Group —Managing Director Vice Prestdent & Chief Counsel, Securities
and Associate General Counsel American Council of Life Insurets
Securities Industry and I"inancial Markets

Association

? Prudennal Proposal at 59974
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September 13, 2019

Sccretariat of the Basel Committee on Banking
Supervision Bank for International Settlements
Secretariat of the International Organization of
Securities Commissions

Boatrd of Governors of the Federal Reserve
System

Luropean Banking Authority

Luropean Central Bank

Furopean Commission

European Securities and Markets Authority
Farm Credit Administration

F'ederal Deposit Insurance Corporation
Federal Housing Finance Agency

Financial Conduct Authority

U.S. Securites and Exchange Commission
Australian Prudential Regulation Authority
Brazil National Monetary Council

Canada Office of the Superintendent of I'inancial
Institutions

Central Bank of Brazil

Central Bank of Ireland

Hong Kong Monetary Authority

Japan Pinancial Services Agency
Luxembourg Commission de Surveillance du
Secteur I'inancier

Monetary Authority of Singapore

Korean I'inancial Supervisory Service

Swiss Financial Market Supervisory Authority

South African Prudential Authority
South African Financial Sector Conduct Authority

Office of the Comptroller of the Currency
U.S. Commodity Futures T'rading Commission
U.S. Department of the Treasury

Re: Margin Requirements for Non-Centrally Cleared Derivatives — Remaining Stages of Initial
Margin Phase-In

Dear Sirs and Madams:

The Asset Management Group of the Securities Industry and Financial Markets Association (“AMG”)!
15 writing in regards to several scoping and implementation issues that asset managers and their clients are
facing in the remaining phases of the implementation of initial margin (“IM™) requirements for non-centrally
cleared derivatives (commonly referred to as the “Uncleared Margin Rules” or “UMRs”).

We support the recent July 23, 2019 joint statement of the Basel Committee on Banking Supervision
(“BCBS”) and the International Organization of Sccurities Commissions (“I0SCO”) (the “July 23, 2019
Statement”) recommending extending implementation of the remaining phases of the UMRs (by splitting
Phase Vinto two phases). We encourage global regulators to adopt the July 23, 2019 Statement for regulatory
certainty and clarity.? In particular, and consistent with the July 23, 2019 Statement, an intermediary phase-in

VSIFMA AMG brings the asset management community together to provide views on U.S. and global policy and to create industry best
practices. SIFMA AMG’s members represent U.S. and global asset management firms whose combined assets under management
exceed $45 tnllion. The clients of SIFMA AMG member firms include, among others, tens of millions of individual investors, registered
investment companies, endowments, public and private pension funds, UCI'TS and private funds such as hedge funds and private equity
funds.

2 We applaud the Iarm Credit Administration, the Federal Deposit Insurance Corporation, the I'ederal Housing Iinance Agency, the
Office of the Comptroller of the Currency (U.S. Department of the Treasury), the Board of Governors of the Federal Reserve System

1

New York | Washington

120 Broadway, 35th Floor | New York, NY 10271-0080 | P:212.313.1200 | F:212.313.1301
www.sifma.org



period between Phase 1V and Phase V set at an amount above EUR/USD 50 billion?® would allow market
participants and regulators to assess and hopefully address difficulties in implementation prior to the rush of
counterparties coming within scope at the EUR/USD 8 billion threshold,* and would allow for the tapered
development of market infrastructure necessary for successful compliance.

We also support the March 5, 2019 joint statement of BCBS/IOSCO (the “March 5, 2019
Statement”)® clarifying that “the |UMR] framework does not specify documentation, custodial or operational
requirements if the bilateral initial margin amount does not exceed the framework’s [EUR/USD] 50 million TM
threshold,” and we appreciate that this clarification was effectively adopted in an Advisory issued on July 9,
2019 by the Division of Swap Dealer and Intermediary Oversight (“DSIO”) of the Commodity Futures Trading
Commission (“CFTC”) (the “Advisory”). As you know, a number of buy-side entities will become subject to
the current UMRs in Phases TV and V solely as a result of their aggregate average notional amount (“AANA”)
exposures, because many of these entities do not necessarily present systemic risk, and even though a significant
portion of the AANA may be made up of transactions not subject to margin obligations, such as physically
scttled FX transactions. In order to help ensure that the UMRs do not impose undue burdens on these buy-
side entities and their sell-side counterparties, we urge global regulators to promptly adopt or publicly support
the clarification provided in the March 5, 2019 Statement and the Advisory.6

While global regulatory adoption of both the March 5, 2019 Statement and the July 23, 2019 Statement
would provide some much-needed certainty to the industry, those statements do not fully resolve other
important scoping and implementation challenges presented by the UMRs.  The time provided by the
mtermediary phase-in period recommended by the July 23, 2019 Statement will allow additional time that should
be used by regulators to address the fundamental scoping and implementation issues discussed herein.” For
the reasons described further in this letter, we respectfully request that regulators take the following actions:

Scoping

o [u the coutext of a beneficial owner with mulliple separately managed accounts throngh multiple asset managers
(ecch account, an “SMA”), permit the caleulations of the UR/USD 50 million IM threshold {“IM
Threshold”) 1o be done annnally, rather than daily, nsing the same wieasurenent peviod that is used jor
performing the AANA calenlations. As further described herein, approaching the IM Threshold
calculation in this way allows it to be an effective scoping tool for the UMRs; alternative

(together, the “Prudential Regulators™), the Australian Prudential Regulation Authority, the Hong Kong Monetary Authority, the
Monetary Authority of Singapore and the South Korean Financial Supervisory Service for expressing support for BCBS/105CO’s push-
out approach and for their efforts to develop rules extending the implementation tmeline.

3We recognize that not all regulators will use this number or its equivalent, but the RUR/USD figures will be used throughout for
reference because it most closely reflects the figures in the March 2019 Statement.

4 In addition, we believe that the EUR/USD 8 billion threshold should be raised, as discussed in Part I, Section (b) of this letter.

5 BCBS/10SCO Statement on the Final Implementation Phases of the Margin Requirements for Non-centrally Cleared Derivatives,

dated March 5, 2019, available at https://www.bis.org/press/p190305a.htm.

¢ We commend the Prudential Regulators, the Australian Prudental Regulation Autherity, the Canada Office of the Superintendent of
Financial Institutions and the Hong Kong Monetary Authority for also supporting the March 5, 2019 Statement.

7 We recognize that the Securities and Exchange Commission’s (“SEC”) final uncleared margin rules for security-based swaps are not
vet effective; however, as those rules come into effect, largely the same concerns will apply to sccurity-based swap dealers, and
adjustments in regulations should apply similarly to sccurity-based swap dealers to the extent any such adjustments are made. See 84
Ied. Reg. 43872 {August 22, 2019) (SEC’s uncleared margin rules regarding Security-Based Swap Dealers and Major Security-Based
Swap Participants).
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o lixpand the list of eligible coliateral, in particular, by removing the wndily restrictive conditions to the wse of
money market funds (‘MMFs”). The current restrictions on the use of MMUs broadly disqualify
many (if not most) MML's, which would result in economic and operational inefficiencies and
create unnecessary burdens on asset managers and their clients.

o Adopt relief simitar to that provided in CFTC No-Action Letter 17-12 to permil asset managers to adopt a
Jixced sub-MTA at each SMA fevel rather thar having to actively share the aggregate MTA per each SM.1
owner with each nvap deater. With the implementation of regulatory IM, there is an even more
pressing need to ensure that allocations of MT'A, which represents a combined amount of
required IM and required variation margin, are handled effectively and efficiently; the flat
allocation approach in CI'I'C Letter 17-121° ensures that the regulatory purpose of MTAs is
served while minimizing operational challenges and documentation burdens for asset
managers.

o Remowe back-testing and infernal governance process requirements for non-dealers’ nie of globally accepted 1M
madels. As summarized in a recent letter to LU regulators,!! non-dealers coming into scope
during Phases TV and V should not be subject to internal back-testing requirements and should
not be required to go through the initial approval process when using globally approved IM
models such as ISIDA STNM.

We discuss these ssues in more detail below. We recognize that there are differences among various
jurisdictions’ rules, and therefore the issues in this letter may be more or less relevant in one jurisdiction than
another. Ultimately, we have advocated for, and continue to support, a level global regulatory playing field.
Accordingly, our views on the issues identified herein are directed towards the establishment of a global
standard and minimization of cross-border inconsistencics.

I. SCOPING ISSUES

(a) The IM Threshold Can Serve as an Effective Scoping Tool if it is Calculated Annually Using
the Same Time Period as the AANA Calculation.

In former CI'T'C Chairman Giancarlo’s April 29, 2019, letter to the Federal Reserve Board of
Directors,? the then-Chairman acknowledged that in the absence of certain relief under the UMRs (e.g,, raising
the AANA threshold from $8 billion to $50 billion), the IM "Threshold becomes an even more important
scoping tool for determining which entities should be subject to regulatory IM requirements, including
documentation, custodial, and operational requirements. Specifically, the former Chairman set forth his view
that “[e|ntitics with notional amounts greater than $8 billion but calculated margin less than $50 million [ie.,
calculated margin that does not exceed the IM Threshold]” should be “spared the expense of preparing to
exchange margin.” We wholcheartedly support the former Chairman’s balanced approach.

i CFTC Letter No. 17-12 (dated, IFebruary 13, 2017) available at
https:/ /www.cfte.gov/sites/default/ files/idc/ groups/ public/ @lrlettergeneral / documents/letter/17 -12.pdf.

11 See International Swaps and Derivatives Association (“ISDA”), Association of the Luxembourg Fund Industey (“ALFI”) and SIFMA
letter to the European Securities and Markets Authority (“ESMA™), Furopean Banking Authority (“EBA”) and Furopean Insurance
and Oceupational Pensions Authority (“EIOPA™), March 17, 2019 at https://www.isda.org/a/Y3tM11/2019.05.17 HU-Letter [M-

Models FINAL.pdf.
2 CIFI'C Chairman Giancarlo’s Letter to Federal Reserve Board Vice Chairman Randal K. Quarles on Phase Five Implementation,

dated May 2, 2019, available at https:/ /www.cftc.gov/PressRoom/PressReleases/7922-19.
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advance of recewving confirmation whether such clients have exceeded the AANA thresholds.  The IM
Threshold calculations could essentially drive where AANA calculations are necessary, greatly increasing
precision, reducing work needed to 1dc:111ﬁ in scope accounts, and providing much needed predictability for
all parties.

(b) Failure to Adopt an Annual Approach to Calculating the IM Threshold Would Make it Even
Mote Critical to Implement Other Scoping Adjustments.

If the proposal set forth above for annual caleulation of the IM Threshold is not adopted, then it is
unlikely that the IM Threshold would be a workable and effective scoping tool. It would then be even more
critical to raise the current gross notional threshold of EUR/USD 8 billion for Phase V, in addition to
implementing an intermediary phase-in as recommended by the July 23, 2019 Statement. ' The gross notional
threshold of EUR/USD 8 billion should be adjusted because most of the counterparties that will come into
scope do not contribute materially to systemic risk but will incur the undue costs of compliance.?

(c) Seeded Funds Should Not Be Consolidated with Their Sponsors for Scoping Purposes.

The AMG continucs to urge regulators to not requite a seeded fund to aggregate its notional exposures
with those of its parent or other commonly conselidated entities for purposes of calculating its AANA2T A
sceded investment fund is a fund which has received a large portion of its starting capital from a larger fund (a
“sponsor”). The relationship between a sponsor and a seeded fund is not analogous to the relationship
between a parent company and its subsidiaries.  While the sponsor may retain a passive, equity interest in the
seeded fund, neither it nor its commonly consolidated entities controls or has transparency into the
management or trading of the fund. The seeded fund retains independent management and investment
discretion and has independent fiduciary duties to the other investors in the fund (if any). Additionally, the
sponsor’s exposure to the seeded fund is capped at its investment, similar to any other passive investment. In
the Volcker Rule, the Prudential Regulators recognized that it is common practice to seed funds (in particular,
retail funds) in order to build a track record in performance and attract third party investors.?? Seeded funds
typically do not have uncleared swaps exposures that pose significant risks to swap counterparties or the
financial system and most will never exchange IM under the UMRs (absent the consolidation requirements)
because their swaps exposures will be below the IM Threshold.

It is also worth noting that the XU adoption of the UMRs do not require consolidation for UCTTS-
regulated funds. This principle should be expanded in the EU to apply to all seeded funds regardless of whether
they are IIU-regulated and consistently adopted in other jurisdictions,  Absent any changes to the AANA
consolidation requirements for seeded funds under the existing UMRs, it may become prohibitively expensive
for newly sceded funds to use derivatives or FX because of the mandatory IM requirements that they may be
subject to and the resulting substantial costs on returns for investors. This would not be due to the fund’s
individual swap activity presenting any systemic risk, but solely as a result of the UMR requirement to aggregate

¥ Managed Funds  Association, October 25, 2018 lcrlu to  BCBS 'md ]()H( O ttlza[[\vwwmflmgwdfuﬂdborg[ W=
’ laads : s TIN allenoes

®  See CFIC Analysis, al  Margin Phase 5, October 24, 2018. Can be found at
https:/ /www.cfie. ﬁ()v/xltu/dl,fault/fl](.s/l\bout/] Sconomic%20Analysis/Initial%20Margin%20Phase%205%20v5_adapdf. (referred
to hereafter as “CITC Analysis™). See also Margin ]{(qununmts for Non-Centrally C lmrul Derivatives — Final Sngcs oflmml \Iupm

(referred to hercafter as “ISDA Data”).

2 See AMG letter to U.S. regulators, March 24, 2016, at https:/ /www.sifma.org/wp-content/uploads/2017/05/sifma-amg-submits-
hlemental-comments-to-multiple-regulators-regarding-request-for-relief-on-final-margin-rules-for-uncleared-swaps-

transactions.pdf.

2212 C.HFR. §248.12(a)(1); see also https:







in place mn the [local jurisdiction] to mitigate counterparty credit risk in respect of [equity options] whilst
24

avoiding scope for regulatory arbitrage.

I1. IMPLEMENTATION ISSUES

(a) Once the IM Threshold is Close to Being Exceeded or is Exceeded, Grant Time Relief as
Needed for Compliance with Regulatory IM Requirements and Develop a Feasible Approach
for Allocating the IM Thteshold.

To the extent that the IM Thresholds could not be calculated using the same AANA measurement
period, then at least a six-month “moratorium” period that begins when an asset manager receives notice from
a swap dealer that the IM Threshold is exceeded should be granted to allow sufficient time for SMAs through
their asset managers to complete the necessary documentation and system set-ups. Asset managers are not
positioned to undertake immediate action on behalf of SMAs given that they lack transparency to predict when
the SMA client’s aggregate IM (across all of its asset managers) with a swap dealer and its affiliates is at or near
the IM Threshold. Additionally, swap dealers may unilaterally, and without much advanced notice, decide to
halt trading with some or all asset managers for SMAs until they are in compliance with the regulatory IM
requirements. Although the moratorium period would be helptul to achieve compliance within a reasonable
timeframe, it would not address the problem, as discussed in Part T above, that swap dealers would still need to
track hypothetical IM Thresholds daily for all SMA counterparties, even before they were otherwise required
to post IM.

In addition, the lack of visibility that makes it practically impossible for asset managers and their SMA
clients to calculate the IM Threshold also renders it practically impossible for asset managers to allocate among
themselves the IM Threshold for a given SMA client. Again, only the dealers will have the necessary visibility
to do so; but, again, they will be faced with serious operational challenges: IM positions, as well as the identity
of asset managers a client may employ, may change, thereby potentially affecting how allocations should be
made. Currently, we are unaware of any feasible solution to this problem and accordingly we ask that regulators
work with market participants to formulate one.

(b) Barriers to the Use of Money Market Funds as Eligible Collateral Should Be Eliminated.

We urge global regulators to climinate the restrictions and conditions in the various UMRs on the use
money market funds as eligible IN collateral.* As acknowledged by global regulators, the vast majority of asset
managers and end-user clients historically have used cash as margin for dertvatives transactions. "This was in
large part due to cash being fungible and easily transferrable, and not subject to any margin haircuts. As buy-
side market participants have steadily increased the use of tri-party IM segregation arrangements (for both
voluntary and mandatory IM) and margin transfer deadlines continue to contract from a regulatory perspective,
there has been a growing proliferation of the use of money markets funds as a secure and efficient alternative
to cash margin. Many client custodians ofter money market sweep programs that allow asset managers and
end-user clients the continued operational ease of pledging cash into the tri-party accounts and then nstructing
custodians to sweep such cash into money market fund shares that are pledged as collateral to swap

2 The Margin RTS, paragraph (43).

2 See AMG joint letter to U.S. regulators, August 1, 2019, at htps://fwww .sifima.org/wp-content/uploads/2019/08/ISDA-L.ctter-to-

US-Regulators-Cash-and-Money-Market-lf'unds-as-Initial-Margin-8.1.19.pdf.
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barriers to the use of money market funds as IN#, such as (a) the concentration limits applicable to shares or
units in UCTTS under Article 8(1)(a) of the Margin RTS and (b) the requirement under Annex IT of the Margin
RIS that the haircut applicable to an interest in a UCIT is the weighted average of the haircuts that would apply
to the assets in which the underlying money market fund is invested. Such concentration limits unjustifiably
undermine and curtail the effective use of money market fund sweeps as market participants would have to
actively monitor such limits and/or potentially use other forms of eligible margin. Similarly, absent the ability
for market participants to actively monitor the investments of the underlying money matrket funds and
dynamically amend the associated haircuts in their credit support documents and in their collateral management
systems per cach money market fund’s investments, the haircut requirement is practically unworkable.

(c) Asset Managers Should Be Permitted to Allocate Partial MTAs at the SMA Level.

AMG urges regulators to globally adopt the approach outlined in the CI'TC’s DSIO No-Action Letter
17-12 that allows for asset managers to apply no greater than a USD 50,000 MTA to each separate SMA it
manages. This approach offers a workable solution to the operational and documentation burdens that asset
managers otherwise have faced since March of 2017 in having to negotiate separate sub-allocations of the
EUR/USD 500,000 MTA with each swap dealer for each SNA (and subsequent amenduments thereta) despite the fact
that cach manager neither has any control not wansparency as to the number of other asset managers trading
with the same dealer for the same SMA client. If such relief is not adopted globally, the operational and
documentation challenges will continue to compound as the implementation of regulatory IM with SMAs
captures increasingly more counterparties given that the MTA must be further split between regulatory IM and
regulatory variation margin per each SMA, asset manager and swap dealer combination.

(d) Non-Dealers Using ISDA SIMM and Other Globally Approved Models Should Be Exempt
from Back-Testing and Model Governance Rules.

With respect to AMG’s request that regulators consider exempting parties using ISDA SIMM and
other globally approved models, we refer to the March 17, 2019 letter referred to above.® Non-dealers coming
into scope during Phases [V and V should not be subject to internal back-testing requirements, and should not
be required to comply with the initial margin model approval process when using globally approved IM models
such as the ISIDA SIMM.

2 See AMG Comment Letter, SIFMA  AMG’s Feedback on  Furopean Commission’s EMIR Proposal, July 18, 2017,
https:/ /www.sifma.org/ wp-content/uploads/2017 /07 /STFMA-AMG -Provides-Comments-on-Iuropean-Commission-Proposal-to-
Amend-EMIR.pdf.

o See  ISDA,  ALEFL and  SIFMA  letter to ESMA,  EBA and  EIOPA,  March 17, 2019  at
https:/ /www.isda.org/a/Y3tMIE/2019.05.17 BU-Letter IM-Models FINAL.pdf.
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We appreciate your consideration of this letter and look forward to discussions that will address the
issues raised. Please do not hesitate to contact Jason Silverstein, at jsilverstein(@sifma.org or at +1-212-313-

1176, or Tim Cameron at tcameron(@sifma.org or at +1-202-962-7447.

Sincerely,

Tim Cameron, Fsq.

Asset Management Group — Head
Sccurities Industry and Financial Markets
Association

o 4

Jason Silverstein, Fsq.

Asset Management Group — Managing Director
and Associate General Counsel

Securities Industry and Financial Markets
Association






JACLI

Financial Security...for Life.

Carl B. Wilkerson
Vice President & Chief Counsel, Securities

September 23, 2019

Board of Governors of the Federal Reserve
System

20th Street and Constitution Avenue, NW
Washington, DC 20551

Federal Housing Finance Agency
Eighth Floor, 400 Seventh Street, SW
Washington, DC 20024

Federal Deposit Insurance Corporation
550 17th Street, NW
Washington, DC 20429

Office of the Comptroller of the Currency
250 E Street, SW

Mail Stop 2-3

Washington, DC 20219

Farm Credit Administration
1501 Farm Credit Drive
McLean, VA 22102-5090

Commodity Futures Trading Commission
Three Lafayette Centre
1155 21° Street, N.W.

Washington DC 20581

Re:  The Final Margin Rules for Uncleared Swaps Transactions' with respect to Seeded
Investment Funds

The American Council of Life Insurers (“ACLI")? writes to request relief from the application of the final
margin rules for uncleared swaps transactions (“Final Margin Rules”) with respect to initial margin
("IM") upon investment funds initially funded with seed capital by a fund sponsor or affiliate and
consolidated on the sponsor’s (or the sponsor’s group’s) financial statements (“seeded funds”) during
the three year seeding period following a seeded investment fund's launch (the “seeding period”).

' Department of the Treasury Office of the Comptroller of the Currency, Board of Governors of the Federal
Reserve System (the "Federal Reserve”), Federal Deposit Insurance Corporation, Farm Credit Administration
and Federal Housing Finance Agency Margin and Capital Requirements for Covered Swap Entities; Final Rule,
80 Fed. Reg. 74840 (Nov. 30, 2015). Commodity Futures Trading Commission (the “Commission”), Margin
Requirements for Uncleared Swaps for Swap Dealers and Major Swap Participants; Final Rule, 81 Fed. Reg.
636 (January 6, 20186).

2 The American Council of Life Insurers (ACLI) is a national trade association with 280 member companies that
represent 95 percent of industry assets, 92 percent of life insurance premiums, and 97 percent of annuity
considerations in the United States. Our members offer life insurance, annuities, retirement plans, long-term
care and disability income insurance, and reinsurance that 75 million American families rely on for financial and
retirement security.

American Council of Life Insurers

101 Constitution Avenue, NW, Washington, DC 20001-2133
(202) 624-2118 t (866) 953-4096 f carlwilkerson@acli.com
www.acli.com















4. The Requested Relief would harmonize the Final Margin Rules with the intent of the
BCBS/IOSCO Framework and provide US fund sponsors with a level playing field vis-
a-vis their global counterparts.

The Final Margin Rules differ from the recommendations set out in the BCBS/IOSCO'’s Framework.
While the BCBS/IOSCO recommends that the IMTA be measured on a consolidated group basis to
“prevent the proliferation of affiliates and other legal entities within larger entities for the sole purpose
of circumventing the margin requirements” (see Commentary at 2(ii)), BCBS/IOSCO excludes all
investment funds noting that, “[ilnvestment funds that are managed by an investment advisor are
considered distinct entities that are treated separately when applying the threshold as long as the
funds are distinct legal entities that are not collateralised by or are otherwise guaranteed or supported
by other investment funds or the investment advisor in the event of fund insolvency or bankruptcy.”
(See Requirement 2 at FN 10). By not excluding seeded funds under the rules applied in the U.S.,
funds seeded by U.S. sponsors are disadvantaged as compared to their non-U.S. equivalents.

Financial Regulators in Europe, Canada, Japan, Hong Kong and Australia have adopted
BCBS/IOSCO's Framework with respect to all investment funds that are not collateralized, supported
or otherwise guaranteed by the sponsor with MSE. ' For example, on October 4, 2016, the Joint
Committee of the European Supervisory Authority published a regulatory technical standard in which
they adopted the BCBS-IOSCO Framework stating:

While the thresholds should always be calculated at group level, investment funds
should be treated as a special case as they can be managed by a single
investment manager and captured as a single group. Where the funds are distinct
pools of assets and they are not collateralised, guaranteed or supported by other
investment funds or the investment manager itself, they are relatively risk remote
from the rest of the group. Such investment funds should therefore be treated as
separate entities when calculating the thresholds. This approach is consistent with
the BCBS-IOSCO framework."

0 See Margin Requirements for Non-Centrally Cleared Derivatives by the Office of the Superintendent of
Financial Institutions of Canada effective as of June 2017. http://www.osfi-bsif.gc.ca/Eng/Docs/e22.pdf. The
JFSA published the final Japanese margin rules on March 31, 2016 by way of amendments to the Cabinet
Office Ordinance concerning Financial Instruments Business, etc. as one of the subordinate regulations of the
Financial Instruments and Exchange Act. The Australian Prudential Regulation Authority (APRA) adopted the
BCBS-IOSCO Framework through the Banking, Insurance, Life Insurance and Superannuation (prudential
standard) determination No. 1 of 2017 Standard CPS 226 Margining and risk mitigation for non-centrally
cleared derivatives.

" Paragraph 13 of COMMISSION DELEGATED REGULATION (EU) 2016/2251 of 4 October 2016
supplementing Regulation (EU) No 648/2012 of the European Parliament and of the Council on OTC
derivatives, central counterparties and trade repositories with regard to regulatory technical standards for risk-
mitigation techniques for OTC derivative contracts not cleared by a central counterparty. 2016 O.J. L340/11
https://eur-lex.europa.eullegal-
content/EN/TXT/PDF/?uri=CELEX:32016R22518&qid=1566229674235&from=EN




This European guidance was published after the Final Margin Rules were adopted and so did not
give the Prudential Regulators or the Commission time to consider this point for harmonization.

5. The Requested Relief would be consistent with the Federal Reserve’s treatment of
seeded funds under the Volcker Rule.

The request relief is consistent with the treatment of seeded funds under the Volcker Rule. In answers
to frequently asked questions published on July 16, 2015, the Federal Reserve elected to exclude
seeded funds from the requirements of the Volcker Rule during a three year seeding period.' Our
suggested adjustments would level the playing field between banks and life insurance and asset
management firms by providing all three types of business the opportunity to seed funds without
confronting a host of complex regulatory challenges.

6. The operational burden of requiring seeded funds to post IM during the seeding period
poses a challenge to both fund sponsors and their trading counterparties.

Under the Final Margin Rules, seeded funds will need to negotiate and complete complex margin
documentation and develop compliance infrastructure to handle the posting and receiving of IM at a
cost not commensurate with their risk to the financial system. Because of their small size, such funds
may be less able to complete the required documentation and infrastructure as counterparties and
custodians address similar documentation across their client base — faced with a bottleneck, such
counterparties and custodians are likely to prioritize larger AUM clients.

Unlike larger entities that are not consolidated, seeded funds may not be able to take advantage of
the IMTA, or such relief may be limited, because of potential fiduciary conflicts as between the fund,
the investment advisor, the ultimate parent and other affiliates of the parent. This may be particularly
acute for life insurance companies with fiduciary duties to mutualized policyholders or shareholders.
For example: determining an equitable division of the IMTA relief between the ultimate parent’s
hedging activity and the seeded fund's derivatives activity (in a list of funds that will constantly change)
may be difficult to determine (or monitor) as the parent owes fiduciary duties to one group, while the
fund investment advisor may owe them to different groups of investors in its various seeded funds.
During this time period, investors in the seeded funds may be effectively bearing costs of IM because
of uncleared OTC derivatives activity in entities and funds they did not invest in (without
corresponding benefits).

It is worth emphasizing that the operational complexities of complying with the Final Margin Rules will
present an ongoing set of challenges rather than just an initial hurdle at the appropriate phase-in date
for these rules. As seeded funds gather outside investors or are wound down and cease to be
consolidated with their sponsors and new funds are seeded, reallocations of the shared IMTA will
need to be renegotiated.

2 See Question 16 of Volcker Rule - Frequently Asked Questions. Available at:
https://www.federalreserve.gov/supervisionreg/fagq.htm#5







We greatly appreciate your attention to this issue. If any questions develop, please let me know.

Sincerely,

Corl B. Wilkerson

Carl B. Wilkerson
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